
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/GA/53/98/NJ   

In the complaint between: 

 

Ds B H S CROSS Complainant 

 

and  

 

DIE SINODALE FONDS VAN DIE NEDERDUITSE 

GEREFORMEERDE KERK VAN TRANSVAAL  First Respondent 

THE ANDREW MURRAY DUTCH REFORMED CHURCH Second Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

Introduction 

 

This is a complaint lodged with the Pension Funds Adjudicator in terms of section 30A(3) 

of the Pension Funds Act of 1956.  The complaint relates to whether the complainant may 

transfer his early retirement benefit to an outside registered insurer for the purchase of a 

monthly pension. 

 

No hearing was held in this matter.  Accordingly, I have relied on the documentary 

evidence, arguments put to me in writing, additional information obtained from a series of 

telephonic conversations conducted with the parties and a report placed before me by my 

investigator, Naleen Jeram. 

 

The complainant is Brian Henry Stanley Cross a retired male, a member of the first 

respondent.  The complainant is represented by Mr Kotze of Venn & Muller attorneys and 
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his wife Mrs Susan Cross. 

 

The first respondent is Die Sinodale Fonds Van Die Nederduitse Gereformeerde Kerk Van 

Transvaal (hereinafter referred to as Athe pension fund@), a pension fund duly registered 

under the Pension Funds Act of 1956.  The fund is represented by Mr Hurter of Van Zyl, 

Le Roux & Hurter Inc attorneys and Mr Ben van Wyngaard a synodical advisor to the 

pension fund. 

 

The second respondent is the Andrew Murray Dutch Reformed Church (hereinafter 

referred to as Athe employer@), a congregation of the Nederduitse Gereformeerde Kerk 

(hereinafter referred to as ANGK@). 

 

The complainant was ordained as a minister of the NGK on 3 June 1971 and upon the 

authority of the general synode of the NGK was thereafter duly appointed the minister of 

the employer.  On 31 August 1997 the complainant=s services had to be terminated and 

due to lack of financial resources and he became entitled to a early retirement benefit. 

Throughout his employment, the complainant was a member of the fund, a defined benefit 

fund and regularly contributed towards his defined pension benefit.   

 

Complaint 

 

This complaint relates to the interpretation and application of the rules of the fund and 

alleges that dispute of law has arisen between the fund and the complainant.   

 

In about May 1997 the complainant negotiated a severance package agreement with the 

employer, whereby he received an amount of R57,024.00. 

 

On 31 August 1997, as a result of the complainant completing more than 10 years of 

pensionable service and being over the age of 55 years, rule 13.3 (early retirement rule) 

was the relevant rule applicable to him, which reads: 
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13.3 Pensioen by aftrede voor bereiking van ouderom 60 

 

>n Lid wat reeds die ouderdom van 55 yaar bereik het en minstens tien jaar 

pensioengewende diens gelewer het, mag met die goedkeuring van die deelhebber met 

pensioen aftree.  In so >n geval is geen verdere bydraes of kontribusie daarna betaalbaar nie 

en kan die lid om >n verminderde pensioenvoordeel aansoek doen.  Sodanige verminderde 

pensioenvoordeel sal bereken word ooreenkomstig die pensioenskaal van klousule 13.1, vir 

aftrede op ouderdom 60.  Hierdie voordeel verminder met 0.5% vir elke maand wat die lid 

voor die bereiking van ouderdom 60 aftree. 

 

Rule 13.1, in turn reads: 
 

Pensioenskaal 

 

Die pensioenskaal is >n persentasie, ooreenkomstig die volgende tabel, van pensioengewende 

traktement vir elke jaar pensioengewende diens. 

 

Ouderdom by aftrede   Persentasie van pensioengewende traktement 

 

  60 jaar      1.7% 

61 jaar      1.8% 

62 jaar      1.9% 

63 jaar      2.0% 

64 jaar      2.1% 

65 jaar en ouer     2.2% 

 

Vir aftrede op >n ouderdom tussen 60 en 65 wat nie hierbo gespesifiseer is nie, sal die persentasie 

van pensioengewende traktement by wyse van interpolasie bereken word. 

 

My investigator has experienced enormous difficulties in tracking down the computation of 

the complainant=s benefit in terms of rule 13.3.  Eventually, Mr van Wyngaard provided me 

with the following: 

 

 
Aftree datum: 31 August 1997 
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Pensioen voordele betaalbaar: 

 
1. Volle pensioen van R53,065,40 per jaar, betaalbaar in dertien tjeks van R4,081.95, elk. 

 

OF 

 

2. >n Kontant Kommutasie van R199,578.00 en 

3. >n Restant jaarlikse pensioen van R35,376.94, betaalbaar in dertien tjeks van R2,721.30. 

 

The complainant was disatisified with the above.  He wants his full pension benefit (without 

commutation) to be transferred to a registered insurer for the purchase of an annuity.   

 

Mr Hurter, acting on behalf of the fund, has argued that rule 13 of the fund does not allow 

for such a transfer.  He has referred me to rule 13.6 and 13.7, which reads: 

 

13.6 Kommutasie 

 

>n Lid is geregtig om op die datum waarop sy pensioen ingevolge artikel 

13.7 >n aanvang neem hoogstens een-derde van die pensioen waarop hy 

geregtig is, om te sit in >n kontantsom, met die voorbehoud dat indien die 

totale pensioen voor kommutasie minder is as die maksimum bedrag wat 

kragtens statutêre maatreëls ten volle gekommuteer mag word, die hele 

bedrag van sondanige pensieoen gekommuteer word. 

 

Die kontantsom wat toegestaan word vir elke eenheid pensioen wat 

gekommuteer word,word bereken teen die heersende koers soos van tyd to 

tyd deur die kommissie in oorleg met die aktuaris bepaal. 

 

13.7 Betaling van pensioene 
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Pensioene is maandeliks agterna betaalbaar op die laste dag van elke 

maand.  Elke maandelikse paaiement is gelyk aan een-dertiende van die 

jaarlikse bedrag van die pensioen.  Die dertiende paaiement is betaalbaar in 

Desember van elke jaar, proporsioneel bereken vir die aantal dae waarvoor 

die betrokke pensioen gedurende die jaar betaal is behalwe by die aftserwe 

van die pensioenaris wanneer die betrokke paaiement onmiddellik 

betaalbaar is. 

 

Onderhewig aan die voorwaardes hierbo genoem, word alle pensioene 

betaal solank die pensioenaris leef en >n volle maand se pensioen sal 

betaal word ten opsigte van die maand waarin >n pensioenaris te sterwe 

kom, met dien verstande dat indien die pensionenaris >n weduwee nalaat, 

die laaste pensioenpaaiement aan sodanige weduwee betaal sal word. 

 

On the basis of this rule, he argues that the complainant may commute one-third of his 

pension and the balance must remain invested within the fund, wherefrom a monthly 

pension is paid to the complainant.  

 

However, Mr Kotze, acting on behalf of the complainant has referred me to rule 20.9 (in 

the general section of the rules) which reads: 

 

20.9 Oordragte na of van ander fondse 

 

Die fonds is by magte om oordragte van gelde te ontvang van ander 

goedgekeurde fondse of om oordragte aan gelde te maak aan ander 

goedgekeurde pensioen of uittredingsannuiteitsfondse op sodanige wyse en 

onderworpe aan sodanige bepalings as wat die kommissie in oorleg met die 

aktuaris mag bepaal. 

 

The Akommissie@ is the Sinodale Kerk Kommissie of the NGK. 
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On the strength of this rule, he argues that the fund is empowered to transfer the 

complainant=s benefit determined in terms of rule 13.3 to a Agoedgekeurde pensioen of 

uittredingsannuiteitsfondse@.   

 

After the termination of the complainant=s service, there has been lengthy exchange of 

correspondence between the parties in which they have maintained their respective 

positions.  As a consequence, the complainant has as yet received no pension benefit 

from the fund. 

 

The complainant seeks an order directing the fund to transfer his entire pension benefit to 

a registered insurer of his choice for the purchase of a retirement annuity. 

 

Analysis of evidence and argument 

 

The sole issue for determination is whether the rules of the fund allow for the actuarial 

reserve value of an early retirement benefit to be transferred to an approved pension fund 

or retirement annuity fund of the retiree=s choice for the purchase of an annuity. 

 

As a preliminary issue, let me again stress that the payment of a retrenchment package, is 

entirely an issue between the employer and his employee.  The parties in this proceedings 

are labouring under the false assumption that a retrenchment package somehow impacts 

or affects the pension benefit.  The payment of a severance package is solely a labour 

issue between the complainant and his employer and has no bearing on the determination 

of his pension benefit.  The benefit is always determined in terms of the rules of the fund.  

The complainant has a right to early retirement. The fund and the employer have a duty of 

good faith towards the complainant to uphold this right.   

 

Turning to the issue at hand, Mr Hurter is correct in his contention that rule 13 does not 

provide for a transfer of the actuarial reserve value of the complainant to an approved 
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pension fund or a retirement annuity.  However, the enquiry does not stop here.  The mere 

fact that rule 13 does not provide for this does not ipso facto preclude such a transfer.  The 

rules of the fund must be read as a whole and in particular whether rule 13 may be subject 

to any other rule such as rule 20.9 found in the general section of the rules of the fund.  

 

On a proper interpretation of rule 20.9 and in particular Adie fonds is by magte...om 

oordragte van gelde te maak aan ander goedgekeurde pensioen of 

uittredingsannuiteitsfonds@ it is more than clear that the fund has a discretion to transfer 

Amonies@ to an approved pension fund or retirement annuity.  Where the fund exercises 

its discretion to transfer monies, then such transfers may be subject to conditions laid 

down by the Sinodale Kerk Kommissie in consultation with the actuary of the fund. 

 

The question in law is whether the complainant=s early retirement benefit in terms of rule 

13.3 constitutes Amonies@ as required by rule 20.9?  I cannot think of any reason in law 

or otherwise why not.  His benefit amounts to either an annual pension of R53,065.40 or a 

cash lump sum of R199,578.00 plus an annual pension of R35,376.94.  This benefit due to 

the complainant clearly constitutes Amonies@ as required by rule 20.9 and accordingly 

may be transferred. 

 

Hence, the fund has a discretion to transfer the actuarial reserve value of the 

complainant=s benefit.  This discretion must be exercised properly and reasonably.  

Further, the complainant has a right to request the fund to exercise this discretion.  

Despite numerous requests by the complainant to transfer his actuarial reserve value, the 

fund persistently adopted the view that this benefit may not be transferred as rule 13 does 

not allow for such a transfer.  Thus, the fund has yet to exercise its discretion in terms of 

rule 20.9.   In this regard it must be emphasised that there is no obligation on the fund to 

transfer the actuarial reserve value to another fund.  The fund may have legitimate 

reasons for preferring to pay the pension rather than to outsource it.  However, it must 

take a decision in this regard and exercise its discretion properly, and the decision must be 

justifiable in relation to the reasons given for it. 
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Failure by the fund to exercise its discretion amounts to an improper exercise of the 

fund=s powers in that it appears to have unjustifiably fettered its discretion.  Despite this 

matter dragging on for almost two years and the incorrect position adopted by the fund I 

am reluctant to substitute my decision for that of the fund.  In this matter I believe the 

correct procedure would be to refer the matter back to the fund with a direction to exercise 

its discretion properly.  

 

However, in the interim, the complainant has agreed to commute one-third of his pension 

and is entitled to his monthly pension since the date of the termination of his services.  

Hence, the only decision to be made by the fund is whether the actuarial reserve value 

representing the future monthly pension of the complainant should be transferred to an 

approved pension fund or retirement annuity for the purchase of a monthly pension. 

 

Accordingly, I make the following order: 

 

1. The failure of the fund to exercise its discretion in terms of rule 20.9 is declared to 

be an improper exercise of power by the fund. 

 

2. The matter is remitted to the fund to take a decision on the complainant=s 

application to transfer his actuarial reserve value in terms of rule 20.9 within 6 

weeks of this determination. 

 

3. The fund shall inform the complainant and this office of its decision together with its 

reasons within 1 week after making its decision. 

 

4. The fund shall give effect to its decision made in terms of paragraph 2 within 4 

weeks of making the decision.   

 

5. The fund is directed to pay within 6 weeks of the date of this determination the 
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complainant=s benefit owing in terms of rule 13.3 as follows: 

 

(1) a sum of R199,578.00; and 

(2) the capitalised value of his monthly pension (subject to any increases) due 

to the complainant from 1 September 1997 to the date of payment. 

(3) interest on the above amounts from 1 September 1997 to date of payment 

at the same rate prescribed from time to time in respect of a judgment debt 

in terms of section 2 of the Prescribed Rate of Interest Act of 1975. 

 

DATED AT CAPE TOWN THIS 14th DAY OF SEPTEMBER 1999. 

 

 

 

 

____________________________ 

John Murphy 

Pension Funds Adjudicator 
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